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OPI NI ON

Thi s apgeal is made pursuant to section 18594 of the
Revenue and Taxation Code from the action of the Franchise
Tax Board on the protest of Lottie D. Mirray against a
proposed assessment of additional personal |1ncome tax and
penalty in the total anount of $148.50 for the year 1975.
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Appeal of Lottie D. Mirray

The iSsue presented is whether appellant qualified
as head of household in 1975.

On May 15, 1976, appellant filed her 1975 incone tax
return as.a head! of household, nami ng her son, Kevin, as
the qualifying dependent. Appellant was nmarried, but
had separated from her husband in January, 1976. 'Respondent
denied the claimed head of househol d status because' appel | ant
was narried at the end of the year in question, and did not
separate from her husband until the follow ng year. In
-addition, respondent inposed a 5 per cent penalty,. pursuant
to Revenue and Taxation Code section 18681, for appellant's
late filing of her return. Appellant's protest against
t hese actions was deni ed and this appeal foll owed.

~Section 17042 of the Revenue and Taxation Code
provides that in order to claim head of household status,
an individual must be unnarried and naintain a honme which
is the principal ﬁlace of abode of a qualifying dependent.
For purposes of this section, a taxpayer is "unnarried"
only if she is legally separated from her spouse under a
final decree of divorce or a decree of separate maintenance.
(Cal. Admin. Code, tit. 18, reg. 17042-17043, subd. (a)(D).)
This determnation of the taxgayer's marital status Is
made at the close of the taxable year in question. (lbid.)

Cearly, appellant did not neet the requirenents
for filing as a head of household in 1975, and respondent's
denial of the clainmed status nmust be sustained.

Furthernore, the inposition of a late fiIinﬂ penal ty
by respondent is presuned correct and will be upheld where
appellant fails to prove the penalty was inproperly
assessed. (Appeal of Myron E. and Alice Z. Gre, Cal. St.
Bd. of Equal., Sept. 10, 1969.) Here the appelTant

has not shown that the failure to file a tinely return was
due to reasonabl e cause and not due to wllful neglect.
Therefore, the penalty inposed pursuant to Revenue and
Taxation Code section 18681 will also stand.
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Appeal of Lottie D. Mirray

ORDER

Pursuant to the views expressed' in the opinion'of
the board on file in'this proceeding, and good cause
appearing therefor,

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 18595 of the Revenue and Taxation Code, that
the action of the Franchise Tax Board on the protest of
Lottie D. Murray against a proposed assessnment of additiona
personal income tax and penalty in the total amount of
$148.50, for the year 1975, be and the same is hereby sustained.

~ Done at Sacranento, California, this 10th day of
April, 1979, by the State Board of Equalization
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